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NTSB Order No. EA-3659

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 12th day of August, 1992

THOVAS C. Rl CHARDS,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant

Docket SE-10439
V.

ROBERT E. MORSE

Respondent .

N N N N N N N N N N N N N N

OPI Nl ON AND ORDER

Bot h respondent and the Adm ni strator have appealed fromthe
oral initial decision of Adm nistrative Law Judge Ji mry N
Cof f man, issued on May 22, 1990, follow ng an evidentiary
hearing.” The Administrator has al so noved to strike
respondent's appeal. W grant the Admnistrator's appeal, and

strike that of respondent. W wll| address the notion to strike

'The initial decision, an excerpt fromthe hearing
transcript, is attached.
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first.

Respondent' s appeal is dated August 21, 1990, and the
Adnministrator states that it was filed on that date.®? Respondent
acknow edges, however, that the appeal was due on August 10,

1990. Answer at Y 6. Respondent argues that the late filing
shoul d be excused as a legitinmate m stake. He clains that, when
the Adm ni strator sought and obtained an extension from August 10
to August 24 to file conplainant's appeal, respondent believed,
from conversations with counsel for the Adm nistrator, that the
extension woul d apply to both parties.?’

For two reasons, we do not find good cause to accept the
late filing. First, respondent assunmed a certain risk in
presum ng, not only that an extension would be applied to both
parties, but that a sought extension would be granted. There is
no indication that, prior to the August 10 due date, counsel even
checked with the Board or with opposing counsel to see if any
extension had been granted. |If counsel chooses to nake
presunptions such as these, he nust be prepared for the
consequences. Second, respondent's alleged reliance on opposing

counsel 's obtaining an extension for both cannot extend beyond

’‘Respondent states only that his appeal was filed by August
24, 1990. CQur records indicate that the appeal was date stanped
recei ved on August 27, 1990.

‘Counsel for both parties discussed the matter on August 7
and, on that sanme day, the Board granted the extension. See
August 8 confirmation letter to the Ofice of the General
Counsel
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recei pt of the August 8 letter, because that letter nay not
reasonably be read to grant respondent an extension.

At that point, counsel should have contacted the Board
regardi ng any arguabl e nmi sunderstanding.® Respondent, however,
took no action, instead choosing to wait even longer to file his
brief, failing even to nention this matter until the notion to
strike was filed. W do not find that these circunstances

denonstrate good cause, under Adm nistrator v. Hooper, NTSB O der

EA- 2781 (1988), to accept the late-filed appeal. Accord
Adm nistrator v. Royal Anerican Airways, Inc., 5 NTSB 1089 (1986)

("absent sonme showi ng that the notice could not have been filed
sooner, the risk of mscal culation nust be borne by the party who
has delayed filing until the last mnute").

Remai ni ng for decision is the appeal filed by the
Adm ni strator, to which we have received no reply from
respondent. The Adm nistrator challenges the | aw judge's
reduction in sanction fromthe contenplated certificate
revocation to a 1l-year suspension. W agree, and will reinstate
the Administrator's order of revocation

The | aw judge found that respondent had viol ated
Sections 61.3(a) and (d), and Section 61.19(f) of the Federal
Avi ation Regulations (14 CF. R Part 61). Sections 61.3(a) and

(d) require that pilots and flight instructors hold current and

‘This is especially true in this case, given respondent's
past history of dealings with the Board. See discussion, infra.
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appropriate certificates. Section 61.19(f) provides that, if a
certificate is suspended or revoked, it nust be returned to the
Adm ni strator. Respondent admtted that he acted as a pilot-in-
command and flight instructor between April 14, 1987 and
Septenber 1, 1987. See Order of Revocation and respondent's
February 15, 1988 |etter/answer. Respondent cl ai ned, however,
t hat because he had not attended the April 3, 1987 hearing that
|l ed to the suspension of his certificate, and had never received
notice of that initial decision, the suspension (and, therefore,
the order of surrender) was not yet effective.® The |aw judge
rejected this defense and, accordingly, found that the
regul ati ons had been viol ated.®

In choosing to reduce the sanction, the |aw judge apparently
was influenced by his rejection of the two Part 91 all egati ons,
by his belief (Tr. at 103) that revocation was the equival ent of
"the death penalty,"” and his belief that respondent did not

"flaunt or flagrantly violate the regulations."” Al though the

*The April 3, 1987 30-day suspension remains in effect until
the certificate has been in the Adm nistrator's hands for 30
days. Admnistrator v. Garber, 4 NISB 75, 77 (1983), at fn. 5.

°The | aw j udge di snissed clains that respondent had al so
violated 14 CF. R 91.39(a) and (b) and 91.9.

™] think the cases that [the Administrator's counsel]
cited, | think they go to the point that an airman that
flagrantly violates an order of suspension should get revocation,
and | agree with that, just as if a driver goes out and drives a
car after his |license has been suspended or revoked and gets into
an accident or gets into trouble and gets caught, | think they
shoul d receive a very severe penalty. Those pilots that receive
a suspension and do go out and flaunt or flagrantly violate the
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|atter issue may be relevant, we are persuaded that, in the
ci rcunst ances, revocation is appropriate and consistent with
precedent .

It is well established that revocation is warranted if
respondent perfornmed under certificates, know ng they had been

suspended. See, e.qg., Admnistrator v. MCartney, 4 NITSB 925,

927 (1983). The | aw judge' s decision would excuse a respondent
who has no actual know edge because he wilfully keeps hinself in
the dark about the results of a proceedi ng against him For
obvi ous reasons, such a result cannot be permitted.”®

Here, respondent knew of the 1987 hearing and chose not to
attend or to send counsel. Tr. at 22, 72. Not until the Notice
of Proposed Certificate Action had been served in this proceeding
did he seek a copy of the 1987 initial decision. 1d. at 73. In
the circunstances (notably his failure to appear personally or
t hrough counsel ), he knew or should have known the very real risk
that action at the 1987 hearing woul d have adversely affected his
certificates. Respondent's failure or refusal to apprise hinself
(..continued)
regul ations, and say, 'I'mgoing to fly anyway with or without a
license," | think in those cases, a revocation is warranted.

In this case, due to the circunstances, sone of which |I've
di scussed and sone of which |I have not discussed, it doesn't not
[sic] rise to the |evel of revocation.” Initial decision, Tr. at
103.

W have rejected simlar argunents in the past. See, e.qg.,
Adm nistrator v. Royal Anerican Airways, Inc., 5 NTSB 1090 (1986)
(even though respondent did not attend hearing, he had know edge

of it and is chargeable wth know edge that a decision affecting
his certificate m ght have been issued in his absence).
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should not result in a reduced sanction. W therefore find that
safety in air commerce or air transportation requires the

revocati on sought by the Administrator.?’

ACCCRDI N&Y, |IT IS ORDERED THAT:

1. Respondent's appeal is rejected;
2. The Adm nistrator's appeal is granted; and
3. The revocation of all airman certificates held by respondent

shal | begin 30 days fromthe date of service of this order.™

VOGT, Chairman, COUGHLI N, Vice Chai rman, LAUBER, HART and
HAMVERSCHM DT, Menbers of the Board, concurred in the above
opi ni on and order.

°Al t hough respondent was found to have provided flight
instruction in violation of 8§ 61.3(d), the Adm nistrator only
seeks revocation of respondent's airman certificates. (The
record indicates that respondent holds a comercial pilot
certificate.) Revocation of any flight instructor certificate is
not necessary to preclude its use. Flight instructor
certificates may not be used when a pilot certificate is under
suspension, as flight instruction requires a valid pilot
certificate. 14 CF.R 61.183.

“For the purposes of this order, respondent nust physically
surrender his certificate(s) to an appropriate representative of
t he FAA pursuant to FAR 8 61.19(f).
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